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Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as the
one may be against such order, to the appropriate authority in the following way :
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Arising out of 010 No. 38-40/CGST/Ahmd-South/JC/SR/2022-23~: 21.11.2022 passed by
Joint Commissioner, CGST, Ahmedabad South
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Revision application to Government of India:
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(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 110 001 under .Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid :

(ii) ?:fN iiT&1' cBi' mfrl' mahsra wR znfar fa#t +asr <TT 3-lr[f cf>l-<1!511'4 if 'llT
fa@t rusrn ge quern # iiT&1' ir \J[@' §C; 1=fflf #, m fcln:fl: 'f{□-silll-< m ~ # 'qffi %~-
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(ii) In case OT any loss of goods where the loss occur in transit from a g&lo/ j} house or to
another factory or from one warehouse to another during the course of Rf,~ es~11·:P <t~ cods in a
warehouse or in storage whether in a factory or in arans m ±$ ;E.-3 ±< --.. °s»1 (J ,. 0..
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(A)

(B)

In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported
to any country or territory outside India.

In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty. .
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(c) C,redit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998. Q
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The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.
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The revision application shali be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac.
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~~peal to Custom, Excise, & Service Tax Appellate Tribunal.
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Under Section 358/ 35E of CEA, 1944 an appeal lies to :-

(a) sqaRRaa qRoa 2 (4)a i sag 3rgwr # 3rarar #t ar4ta, 3r@hat i #tr zca,
ah?ha sari zrca vi aa 3r4th; urnf@vu(Rrec) Rt uf?a 2hr q)feat, 3snrala
# 2%41el, sg1f] 4q ,3al ,fyaRF, 35q&1al4-ssooo4

(a) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
.·. 2nd Floor,Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmed -Jl case of appeals

other than as mentioned in para-2(i) (a) above. , . c
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated.

(3) zuR zr 3mgr ia{ sragii ar rrgl ±hr it u@la a sir a fg #h r Tarr
'34gcfci ~ "ff fc))-m Gar ifeg <a aszr zig st fa fear ult af a aa a fr
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In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the_
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.
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0

(5)
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qr1r1re zrca fea ca sin aif; I
One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item
of the court fee Act, 1975 as amended.
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r
Attention is invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

o #tr zre, ta snlyea gi ala a7fl#ta nrznf@avwrRrec),
,for#hat a mm i afcnj4Demand) vi as(Penalty)T 10% -q_cf \Jim~
J.fRcIT!T % I~, ~ -q_cf \Jim 10~~t !(Section 35 F of the Central
Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)
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. a. (Section) isup#aafufRaft;
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre
deposit amount shall not exceed Rs.1 O Crores. It may be noted that the pre-deposit is a
mandatory condition for filing appeal before CESTAT. (Section 35 c (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, "Duty demanded" shall include:
(i) amount determined under Section 11 D;

. (ii). amount of erroneous Cenvat Credit taken;
· (iii) amount payable under Rule 6 of the Cenvat Credit Rules.

s.an?rk ,Ra ar@ha nfrasur #mg ssizea srrar zrear arauRalf@a gtaii fag ugyea 10%

gar rz e#er@i asaerau f@af@a slasausk 1ogarualsraftel
· In view of above, an appeal against this order shall lie before the.-:-~ yment of

10% of the duty demanded where duty or duty and penalty are mn d y, where
penalty alone is in dispute." 
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ORDER-IN-APPEAL

These tlu·ee appeals have been filed by Mis. Khurana Engineering Limited, 2nd Floor,

MSK House, Near Kashiram Rana Bhawan, Passport Office Road, Ambawadi, Ahmedabad 

380015 (hereinafter referred to as "the appellant") against Order-in-Original No. 38

40/CGST/Ahmd-South/JC/SR/2022-23 dated 21.11.2022 issued on 07.12.2022 (hereinafter

referred to as "the impugned order") passed by the Joint Commissioner, Central OST,

Ahmedabad South (hereinafter referred to as "the adjudicating authority").

2. Briefly stated, the facts of the case are that the appellant was registered with the

Service Tax Department vide Service Tax Registration No.AABCM4514FST001 under the

category of Works Contract Service; Construction services other than residential complex,

including commercial construction; Technical Inspection and Certification Agency Service;

Supply ofTangible goods service; Works Contract Service; Legal Consultancy service; Rent-

a-cab scheme operator service; Manpower recruitment/supply agency services; Transport of 0
goods by road; goods transport agency service; Security Detective agency service; etc.

2.1 On verification of the records of the appellant the department observed that the

appellant had provided construction service to Sabarmati Riverfront Development

Corporation Limited (SRFDCL) and not paid the service tax claiming the services as
exempted services provided to the Government authority.

2.2 Sabarmati Riverfront Development Corporation Limited (SRFDCL) has been

launched as a Special Purpose Vehicle (SPV) under Section 149(3) ofindian Companies Act,

1956 by Alunedabad Municipal Corporation (AMC). The SRFDCL entrusted the following
works to the appellant under Works Contract Service:

I. Construction of Retaining wall, Reinforced anchor slab and special fill behind
retaining wall on river Sabarmati.

2. Civil & Electrical works for development of Public Garden.

3. Constructions of General earth fill for construction behind RCCretaining wall.

4. Pier Protection works for Sardis Bridge on River Sabarmati.

2.3 The appellant has not paid Service Tax on the execution of above mentioned work

considering exempted services provided to the Government authority by way of construction,

erection, commissioning, installation, completion, fitting out, repair, maintenance, renovation,

or alteration of a civil structure or any other original works meant predominantly for use

0
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other- than for Commerce, Industry, or any other Business or profession as per entry Sr. no

12(a) ofNotification No. 25/2012- service tax dated 20.06.2012.

2.4 It is observed that Sabarmati Riverfront Development Corporation Limited (SRFDCL)

is launched by Ahmedabad Municipal Corporation as a Special Purpose Vehicle (SPV)-under

Section 149(3) of the Indian Companies Act, 1956, and it does not carry out any functions

entrusted to a municipality underArticle 243W of the constitution.

2.5 Thus, it is find that the- authority SRFDCL does not fall under the definition of

government authority as provided during the period 01.07.2012 to 31.03.2014 and hence the

services provided by the appellant to SRFDCL for the above mentioned period cannot be

claimed as exempted services and appellant is liable to pay service tax on the services

provided to the SRFDCL.

2.6 Further, it is· observed that the SRFDCL was formed to develop the Sabarmati

Riverfront on a build, maintain, operate & transfer (BMOT) basis by Ahmedabad Municipal

Corporation. Based on the information available on website of SRFDCL, it was. found that

SRFDCL has commercial objectives because of providing following services:

t. The project has been planned to be self-financed. A small portion of reclaimed land

will be sold for commercial development.

2. AnExhibition Centre at the Riverfront will-be established to host trade fair facilities

to serve the business community.
3. An Event ground will also be made for holding organized events of local and

national importance.

4. Riverfront market will be developed.

2.7 After completion of the scrutiny, three Show Cause Notices were issued dated

22.04.2015, 03.10.2016 and 16.03.2017 proposing as detailed below:

A. SCN No. ST/1-15/Circle-IV/AP-XXI/FAR-145/R.P.09/14-15 dated 22.04.2015

1. Demanding Service Tax of Rs. 60,06,194/- under proviso to· Section 73 (1) of the

FinanceAct, 1994, for the period from 01.04.2011 to 31.03.2014, along with interest

under section 75 of the Finance-Act, 1994.
t.. !:+..

·e '. i
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n. Imposing Penalty under Section 76, Section 77(2) and Section 78 of the Finance Act,
1994.

B. SCN NO. ST/04-22/O&A/ADC/DIV-I/2016-17 DATED 03.10.2016.

1. Demanding Service Tax of Rs. 6,10,209/- under proviso to Section 73 (l) of the

Finance Act, 1994, for the FY 2014-15, along withinterest under section: 75 of the
Finance Act, 1994.

11. Imposing Penalty under Section 76 and Section 77(2) of the Finance Act, 1994.

C. SCN No. SD-02/SCN-64/O&A/M. S. Khurana/2016-17 dated 16.03.2017

1. Demanding Service Tax of Rs. 3,54,000/- under proviso to Section 73 (1) of the

Finance Act, 1994, for the FY 2015-16, along with interest under section 75 of the
Finance Act, 1994.

11. Imposing Penalty under Section 76, Section 772) and Section 78 of the Finance Act,
1994.

2.8 All the said three Show Cause Notices were adjudicated vide the impugned order,

wherein the adjudicating authority has confirmed the demands of service tax along with
interest and penalties, as detail below:

(A) For SCN No. ST/1-15/Circle-IV/AP-XXIFAR-145/R.P.09/14-15 dated
22.04.2015: The adjudicating authority has confinned the demand to the extent of Rs.

60,06,194/- along with interest under Section 75 of the Finance Act, 1994, He has imposed a
.

penalty of Rs. 60,06,194/- under Section 78 of the Finance Act, 1994 and also imposed a
penalty ofRs. 10,000/- under Section 77(2) of the Finance Act, 1994.

(B) For SCN No. SCN NO. ST/04-22/O&A/ADC/DIV-II/2016-17 DATED 03.10.2016:

The adjudicating authority has confirmed the demand to the extent of Rs. 6,10,209/- along

with interest under Section 75 of the Finance Act, 1994, He has imposed a penalty of Rs.

61,020/- under Section 76 of the Finance Act, 1994 and also imposed a penalty of Rs.
10,000/- under Section 77 of the Finance Act, 1994.

aere
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(C) For SCN No. SD-02/SCN-64/O&AIM. S. Khurana/2016-17 dated 16.03.2017: The

adjudicating authority has confirmed the demand to the extent of Rs. 3,54,000/- along with

interest under Section 75 of the Finance Act, 1994, He has imposed a penalty of Rs. 35,400/

under Section 76 of the Finance Act, 1994 and also imposed a penalty of Rs. 10,000/- under

Section 77 of the Finance Act, 1994.

- 3. Being aggrieved with the impugned order passed by the adjudicating authority, the

appellant have preferred the present appeals inter alia on the following grounds:

o AS regarding the demand of service tax under the category of "Work Contract Service"

up to the period 30.06.2012, the appellant submitted that Mis. SRFDCL has assigned

the following work to the appellant as per work order:

0 (i) work order of SRRDCL dated 30.12.2007: Construction of RCC

0

retaining wall, anchor slab and special fill etc. for length of 331 Om on West

Bank from Gandhi Bridge to Sardar Bridge & Pier protection works for

Gandhi Bridge on river Sabarmati for Sabarmati River Front Development

Corporation Ltd.

(ii) Work order of SRFDCL dated 06.06.2007: Construction of RCC

retaining wall, reinforced anchor slab and special fill behind retaining wall for

3690 on WEST bank from railway bridge to Gandhi bridge on river Sabarmati ·

for Sabarmati River Front Development corporation Ltd.

(iii) Work order of SRRDCL dated 16.02.2009: Pier protection works for

Sardar Bridge on river Sabarmati for Sabarmati River Front Development

Corporation Ltd.

(iv) Work order of SRFDCL dated 08.03.2011: Civil & electrical works

for development of public garden between Subhash Bridge and Dudheshwar

bridge on the east bank of Sabarmati riverfront development corporation ltd.

(v) Work order of SRFDCL dated 14.10.2009: Construction of general

earth fill for the construction behind RCC retaining wall for the length of

3000m on west bank from Sardar bridge to Vasana Barrage on River

Sabarmati for Sabarmati Riv · · · ' · t Corporation Ltd.

7
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o All the work was in relation to the public infrastructure, which can be justifiable from

the contract word mention above itself. All the contract was for the

a) Construction ofretaining wall,

b) Pier protection work on sardar patel bridge on the river,

c) Civil & electrical ofpublic garden,

d) Earth work filling behind retaining wall.

The appellant have relied on clause (c) of CBEC Circular No. 116/10/2009-ST dated

15-9-2009. The appellant had rendered service in relation to infrastructure provided by

Municipal Corporation. As per the Circular cited, such activities did not attract Service

Tax liability. The contention is that the activities involved were carried· out for

building infrastructure and constitute civic amenities provided by the Governments.

These were excluded from taxable services classified under constrnction services and

works contract services as per sub-clause (ii) (b) of the Explanation to the Works 0
Contract service in the Act. For the scope of the expression 'infrastructure', the

appellant relies on the following Explanation to Section 80(IA) (4) in the Income Tax
Act.

""Infrastructurefacility" means:

a) a road including toll road, a bridge or a rail system.

b) a highway project including housing or other activities being an integral
part ofthe highwayproject.

c) a water supply of project, water treatment system, irrigation ·project,

sanitation and sewerage system or solid waste management system.

d) a port, airport, inland waterway or (inlandport or navigational channel in
the-sea. "

s The appellant submitted that it is not in dispute, the activity in dispute fall under

clause (ii) (b) of the Explanation in Section 65 (I 05) (zzzza) of the Act, which defines

taxable service of 'works contract'. The Revenue's case is that the impugned activity

fall under sub-clause (ii) (e) of the same Explanation. The Explanation to Section 65
(105) (zzzza) is reproduced below:

0

Explanation.
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- For the purposes ofthis sub-clause, "works contract"means a contract

wherein, 
i. transfer ofproperty in goods involved in the execution of such contract is

leviable to tax as sale ofgoods, and

ii. such contract isfor the purposes ofcarrying out, 
(a) erection, commissioning or installation of plant, machinery,

equipment or structures, whetherprefabricated or otherwise ......

(b) construction ofa new building or a civil structure or a part thereof

or ofa pipeline or conduit, primarilyfor the purposes ofcommerce or

industry; or

(c) construction ofa new residential complex or a part thereof; or

(d) completion andfinishing services, repair, alteration, renovation or

restoration ofor similar services, in relation to (b) and (c); or

(e) turnkey projects including engineering, procurement and

construction or commissioning (EPC) projects;

s It can be seen from the above reproduced portion that the definition at clause (b) is for

"constructions" and which is for the purpose of commerce or industry. Further the said

circular has defined public infrastructure work. It can be seen from the below

reproduced clarification given by the Board in the said circular that infrastructure

activities, which are concerned with welfare activity, for the citizens of this country

has been excluded from the liability of Service tax.

"3. The second issue is about Government taking up construction activity of

dams, buildings or infrastructure construction. etc. through EPC (Engineering

Procurement and Construction) mode. The said service is covered under

Section 65(105) (zzzza) ofFinance Act, 1994. The said section itself excludes

works contract in respect ofdams, tunnels, road, airports, railways, transport

terminals, bridges & tunnels executed through EPC mode. Hence, works

contract in respect ofabove works even ifdone through EPC mode are exempt

frompayment ofService tax."

e The appellant submitted that the CBEC Circular No. 123/5/2010-TRU dated

24.05.2010 prima facie supports the view taken by this Tribunal in the above

decisions. The said Circular in paragraph 2 clarified the scope of 'Commercial or

industrial construction services', 'Erection, commissioning or installation services',

'Works contract services', 'Site formati ass e, excavation, earth moving and
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demolition services'. The relevant extract is reproduced below. Sub-pars (iii) 1s
particularly relevant.

"2. Scope ofcertain taxable services in brief;

i. 'Commercial or industrial construction services', in brief cover construction

ofand the completion, finishing, repair, alteration, renovation, restoration or

similar activities pertaining to buildings, civil structures, pipelines or conduits.

Therefore, only such electrical works that are parts of (or which result in

emergence ofafixture ofbuildings, civil structures, pipelines or conduits, are

covered under the definition of this taxable service. Further, such activities

undertaken in respect ofroads, railways, transport terminals, bridges, tunnels

and dams are outside the scope of levy of service tax under this taxable
service.

ii. Under 'Erection, commissioning or installation services', the 6lctivities 0
relevant to the instant issue are (a) the erection, commissioning and

installation of plant, machinery, equipment or structures; and (b) the

installation of electrical and electronic devices, including wiring or fitting

there for. Thus, if an activity does not result in emergence of an erected,

installed and commissionedplant, machinery, equipment or structure or does

not result in installation ofan electrical or electronic device (i.e. a machine or

equipment that uses electricity to perform some other function) the same is
outside thepurview ofthis taxable service.

iii. 'Works Contract' incorporates the inclusions and exclusions of the

aforementioned two taxable services (amongst others) and it is the nature of 0
the contract (i.e. a contract wherein the transfer ofproperty in goods involves

is leviable to a tax as sale ofgoods) rather than the nature of activities

undertaken, that distinguishes it from the previously stated taxable services.

Thus, even in the case of 'works contract' if the nature ofthe activities is such

that they are excludedfrom aforesaid two services then they would generally

remain excludedfrom this taxable service as well.

iv. 'site formation and clearance, excavation, earthmoving and demolition

services' are attracted only ff the service providers provide these services

independently and not as part of a complete work such as laying of cables
under the road. 11
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e The appellant submitted that on the basis of supra explanation, it 1s clear that,

infrastructural work has been exempt from the service tax levy.

o Fmiher, the· appellant submitted that the appellant have entered into agreement with

Sabarmati River Front Development Corporation Ltd (Mis. SRFDCL). Mis. SRFDCL
has been created as a special purpose vehicle. The object of Mis. SRFDCL is to

develop the river front of Sabarmati River in Ahmedabad. This is being done by

reclaiming the land from the river bed of Sabarmati River and after the reclamation of

the land, the reclaimed land is to be used for various purposes and part of the

reclaimed land will be used for public purpose such as garden, promenades, walkways

etc. and other part of the reclaimed land will be used for commercial buildings and

residential buildings.

The appellant submitted that from the above, it is clear that the work carried out by the

appellant is in the nature of the public infrastructure, which has been exempt from the

service tax since inception up to 30.06.2012 based on the Circular No. 80/1012004-ST

dated 17.09.2004, which read as under:

"Service Tax - Budget changes for 2004-05 effective from I 0th Sept., 2004

Circular No. 80/10/2004-S.T., dated 17.09.2004

. Services provided by a commercial concern in relation to construction,

repairs, alteration . or restoration ofsuch buildings, civil structures or parts

thereofwhich are used, occupied or engagedfor the purposes ofcommerce

and industry are covered under this new levy. In this case the service is

essentially provided to a person who gets such constructions etc. done, by a

building or civil contractor. Estate builders who construct buildings/civil

structures for themselves (for their own use, renting it out or for selling it
subsequently) are not taxable service providers. However, if-such real estate

owners hire contractor/contractors, the payment made to such contractor

would be subjected to service tax under this head. The tax is limited only in

case the service is provided by a commercial concern. Thus service provided

by a labourer engaged directly by.the property owner. or a contractor who
. . . ·. . • ~. . • :: . .. l , . , . '. . . • , . .

does not have a business establishment would not be subject to service tax.

The leviability of service tax would de arily upon whether the

building or civil structure is 'used • · commerce or industry.
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€ •

The information about this has to be gatheredfrom the approvedplan ofthe

building or civil construction. Such constructions which are for the use of

organizations or institutions being established solely for educational,

religious, charitable, health, sanitation or philanthropic purposes and notfor

the purposes of profit are not taxable, being noncommercial in nature.

Generally, government buildings or civil constructions are usedfor residential,

office purposes or for providing civic amenities. Thus, normally government
.

constructions would not be taxable. However, if s..uch constructions are for

commercial purposes like local government bodies getting shops constructed

for letting them out, such activity would be commercial and builders would be

subjected to service tax.

In case of multi-purpose buildings such as residential-cum-commercial

construction, tax would be leviable in case such immovableproperty is treated

as a commercialproperty under the local/municipal laws.

The definition ofservice specifically excludes construction ofroads, airports;

railway, transport terminals, bridge, tunnel, long distance pipelines and dams.

In this regard it is clarified that anypipeline other than those running within

an industrial and commercial establishment such as a factory, refinery and

similar industrial establishments are long distance pipelines. Thus,

construction ofpipeline running within such an industrial and commercial

establishment is within the scope ofthe levy".

0

o The appellant submitted that considering the above circular No. 80/10/2004-ST dated

17.09.2004, service is exempt from levy of service tax if it is provided to the non- 0
commercial concern. In the present case, the appellant has provided services to the

Government authority for SRFDCL project. The Government does not have any

commercial intention for the project of SRFDCL. It is purely public infrastructure and
hence it is exempt from levy of service tax.

o AS regarding the demand of service tax w.e.f. 01. 07.2012 the appellant submitted that

they have entered into agreement with Sabarmati River Front Development

Corporation Ltd (Mls. SRFDCL). M/s. SRFDCL has been created as a special purpose

vehicle. The object of M/s. SRFDCL is to develop the river front of Sabarmati River

in Ahmedabad. This is being done by reclaiming the land from the river bed cf

Sabarmati River and after the reclamation of the land, the reclaimed land is to be used

1
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for various purposes and part of the reclaimed land will be used for public purpose

such as garden, promenades, walkways etc. and other part of the reclaimed land will

be used for commercial buildings and residential buildings.

o From the above, it is clear that the work carried out by the appellant is in the nature of

the public infrastructure, which has been exempt from the service tax from 01.07.2012

based- on clause12(a) of the mega exemption Notification No. 25/2012-ST, as per

which, any construction for the govt. which has been in nature of civic amenities was

exempt from the service during the impugned period. So appellant has rightly claimed

exemption from the service tax on such income

e In respect of the aforesaid contention the appellant relied upon the following case

laws:

a) ANAND CONSTRUCTION CO. Versus COMMISSIONER OF C. EX.,

KOLHAPUR -2013 (32) S.T.R. 451 (Tri. - Mumbai)

b) COMMR. OF C.EX. (APPEALS), BANGALORE Versus KVR

CONSTRUCTION -2012 26) S.T.R. 195 (Kar.)

c) NAGARJUNA CONSTRUCTION CO. LTD. versus C.C. & C.E.,

HYDERABAD-II -2011 (22) S.T.R. 433 (Ti. - Bang.)

d) RAMKY INFRASTRUCTURE LTD. versus COMMR. OF CUS. & C. EX.,

HYDERABAD -2011 (22) S.T.R. 85 (Tri. - Bang.)

e) LANGO INFRATECH LTD. versus COMMISSIONER OF SERVICE TAX,

HYDERABAD -2010 (19) S.T.R. 906 (Tri. - Bang.)

) RADIUS CORPORATION LTD. Versus COMMISSIONER OF CENTRAL

EXCISE,

g) RAIPUR 2009 (14) S.T.R. 693 (Tri. - Del.)

o The appellant submitted that on the basis· of the above law ratio service tax has not

been applicable on such activities.

Notwithstanding above on the basis of case of ITD Commentation India Ltd, reported

in 2014 (36) S.T.R. 897 (Tri. - Mumbai), such service is classifiable under the

category of "Site formation & clearance, execution & earthmoving demolition

service". The appellant submitted that SRFDCL has given such type of works to

various other contractors who are registered w,all,'' other than Service Tax
0 aCr

Commissionerate, Ahmedabad, like ITD ' i nta" ia Limited which is

13
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registered with CST, Mumbai wherein these constructions have been classified under

Site Formation and Clear.ance, Excavation and Earth moving Demolition Services.

o Thus, relied upon the aforesaid judgment and relied upon the exclusion clause of the

definition of "site formation & clearance, excavation &earthmoving demolition

service" as mentioned in para 10, 11 and 12 of the said decision, the appellant

submitted that the services rendered by the appellant would get covered under the

exclusion clause for renovating or restoring the water resources of water bodies.

Hence, the show cause notice classifying the construction activities under Work
Contract service is not maintainable.

The show cause notice covers the period of 01.04.2011 to 31.03.2014. Audit report

has been issued as on 22.04.2015 whereas the fact of the case has been in knowledge

of the department since 2011. Thus, the extended period of limitation cannot be

invoked in the present case since there is no suppression, wilful misstatement on the 0
part of the appellant.

o The show cause notice has proposed to impose penalty under Section 78 of the

Finance Act, 1994. The appellant has demonstrated above that they have not

suppressed any information from the department and there was no willful

misstatement on the part of the appellant. Hence the present case is not the case of

fraud, suppression, wilful misstatement of facts, etc. Hence penalty under section 78
of the Act cannot be imposed.

e The appellant submitted that the penalty under Section 77 is not imposable since there

is no short payment of service tax. As per the merits of the case, the appellant is not (_)
liable for payment of Service tax.

4. Personal hearing in the case was held on 14.07.2023. Shri Vipul Khandhar, Chartered

Accountant, appeared on behalf of the appellant for personal hearing and reiterated the

submission made in these three appeals and in the additional written submission handed over

at the time of personal hearing. He submitted that the appellant provided Works Contract

Service to Sabarmati Riverfront Development Corporation Ltd., government owned

undertaking, for public infrastructure, which is exempt under the Notification No. 25/2012-ST

Sr. No. 12(a). He further submitted that their case is fully covered by the decision of Hon'ble

CESTAT Mumbai in the case of ITD Cementation India Ltd., which was upheld by the
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Supreme Court. In view of the same, he requested to set aside the impugned orders and allow
the appeals.

4.1 The appellant have in their additional written submission made during the course of

personal hearing, inter alia reiterated the submission . already made in the appeal

memorandum.

5. I have carefully gone through the facts of the case, grounds of appeal, submissions

made in the Appeal Memorandum, during the course of personal hearing and documents

available on record.

5.1 On going through the case records, it is found that in the present case the period

covered comprise of the period before Negative regime of Service tax i.e. from 01.04.2011 to

30.06.2012 as well as after Negative regime i.e. from 01.07.2012to31.03.2016. The limited

questions required to decide in the case is -

(i) Whether the appellant is liable for service tax on service provided to SRFDCL

under the category of "Work Contract Service" up to the period 30.06.2012 or not;

(ii) Whether the appellant is liable for service tax on service provided to SRFDCL

w.e.f. 01.07.2012 or not; and

(iii) Whether the appellant is liable to pay interest and penalties as demanded or

otherwise?

6. As regard, the service tax prior to 01.07.2012, i.e. from 01.04.2011 to 30.06.2012, I

find that the appellant provided services to M/s. Sabarmati Riverfront Development

Corporation Limited (SRFDCL).

6.1 It is observed that the main contention of the appellant is that the work carried out by

them for SRFDCL was in relation to the public infrastructure. and they have relied on clause

(c) of CBEC Circular No. 116/10/2009-ST dated 15-09-2009. The activities involved were

carried out for building infrastructure and constitute civic amenities provided by the

Governments. I also find that the appellant also quoted Circular No. 80/10/2004-ST dated

17.09.2004, in support of their arguments. I also find that the appellant heavily relied upon the

decision of the CESTAT, Mumbai in the case ofITD CEMENTATION INDIA LTD. Versus
C.S.T, MUMBAI, MUMBAI-V, MUMBAI-I repo STR 897 (Ti. Mumbai).

15
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6.2 For ease of reference, I hereby reproduce, the relevant portion of Circular No.

116/10/2009-ST dated 15-09-2009; the definition of "works contracts" and Explanation

thereof as per Section 65 (105) (zzzza); and the relevant portion of Circular No. 80/10/2004

ST dated 17.09.2004. Which are as under:

Circular No. 116/10/2009-ST dated 15-09-2009

"3. The second issue is about Government taking up construction activity of dams,

buildings or infrastructure construction etc. through EPC (Engineering Proaurement

and Construction) mode. The said service is covered under Section65(105) (zzzza) of

Finance Act, 1994. The said section itself excludes works contract in respect ofdams,

tunnels, road, airports, railways, transport terminals, bridges &tunnels executed

through EPC mode. Hence, works contract in respect ofabove works even if done

through EPC mode are exemptfrom payment ofService tax. 11

0
Section 65 (105) (zzza): "taxable service" means any service provided or to be

provided to any person, by any other person in relation to the execution ofa works

contract, excluding works contract in respect ofroads, airports, railways, transport
terminals, bridges, tunnels and dams.

Explanation.

- For thepurposes ofthis sub-clause, "works contract" means a contract
wherein, 
i. transfer ofproperty in goods involved in the execution ofsuch contract is leviable to
tax as sale ofgoods, and (

ii. such contract isfor the purposes ofcarrying out, 

a) erection, commissioning or installation ofplant, machinery, equipment or
structures, whether pre-fabricated or otherwise,

b) construction of a new building or a civil structure or a part thereofor of

a pipeline or conduit, primarily for the purposes of commerce or
industry; or

c) construction ofa new residential complex or apart thereof; or

d) completion and finishing services, repair, alteration, renovation or

restoration ofor similar services, in relation to (b) and (c); or

e) turnkeyprojects including engineering, procurement and construction or
commissioning (EPC) projects;_
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Circular No. 80/10/2004-ST dated 17.09.2004

"Construction services (commercial and industrial buildings or civil structures)

13.1 Services provided by a commercial concern in relation to construction, repairs,
alteration or restoration ofsuch buildings, civil structures or parts thereofwhich are
used, occupied or engagedfor the purposes ofcommerce and industry are covered
under this new levy. In this case the service is essentially provided to a person who
gets such constructions .etc. done, by a building or civil contractor. Estate builders
who construct buildings/ civil structures for themselves (for their own use, renting it
out orfor selling it subsequently) are not taxable service providers. However, if such
real estate owners hire contractor/ contractors, the payment made to such contractor
would be subjected to service tax under this head. The tax is limited only in case the
service is provided by a commercial concern. Thus service provided by a laborer
engaged directly by the property owner or a contractor who does not have a business
establishment would not be subject to service tax.

13. 2 The leviability ofservice tax would dependprimarily upon whether the building
or civil structure is ""used, or to be used"" for commerce or industry. The
information about this has to be gatheredfrom the approved plan ofthe building or
civil construction. Such constructions which are for the use of organizations or
institutions being established solely for educational, religious, charitable, health,
sanitation or philanthropic purposes and notfor the purposes ofprofit are not taxable,
being noncommercial in nature. Generally, government buildings or civil
constructions are used for residential, office purposes or for providing civic
amenities. Thus, normally government constructions would not be taxable.
However, if such constructions arefor commercial purposes like local government
bodies getting shops constructed for letting them out, such activity would be
commercial and builders would be subjected to service tax.

13.3 In case of multi-purpose buildings such as residential cum commercial
construction, tax would be leviable in case such immovable property is treated as a
commercialproperty under the local/municipal laws.

13. 4 The definition of service specifically excludes construction of roads, airports,
railway transport terminals, bridge, tunnel, long distance pipelines and dams. In this
regard it is clarified that any pipeline other than those running within an industrial
and commercial establishment such as a factory, refinery and similar industrial
establishments are long distance pipelines. Thus, construction ofpipeline running
within such an industrial and commercial establishment is within the scope ofthe levy.

13.5 The gross value charged by the building contractors include the material cost,
namely, the cost of cement, steel, fittings and fixtures, tiles etc. Under the Cenvat
Credit Rules, 2004, the service provider can take credit ofexcise duty paid on such
inputs. However, it has been pointed out that these materials are normally procured
from the market and are not covered under the duty paying documents. Further, a
general exemption is available to goods sold during the course ofproviding service
(Notification No. 12/2003-ST) but the exemption is subject to the condition of
availability ofdocumentary proofspecially indicating the value ofthe goods sold. In
case of a composite contract, bifurcation of value ofgoods sold is often difficult.
Considering thesefacts, an abatement of67% has been provided in case ofcomposite
contracts where the gross amount charged includes the value ofmaterial cost. (refer
notification No.15/04-ST, dated 10.09.2004 i«nu however, be optional subject
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to the condition that no credit of input goods, capital goods and no benefit (under
notification no. 1212003-ST) ofexemption towards cost ofgoods are availed. "

6.3 I find that SRFDCL has been launched as a Special Purpose Vehicle (SPV) under

Section 149(3) of Indian Companies Act, 1956 by Ahmedabad Municipal Corporation

(AMC). I also find that the SRFDCL was formed to develop the Sabarmati Riverfront on a

build, maintain, operate & transfer (BMOT) basis by Ahmedabad Municipal Corporation,

with the following three main objectives, as mentioned in the website of

https://sabarmatiriverfront.com :

I. Environment Improvement - Reduction in erosion and flood to safeguard the city

sewage diversion to clean the river water retention and recharge

2. Social Upliftment - Activities created of parks and public spaces provision of

socio-cultural Amenities for the city.

3. Sustainable Development Generation of resources, revitalisation of
0neighbourhoods. Aims to bring new life to the centre of the city.

6.4 I also find that SRFDCL entrusted the following works to the appellant under Works
Contract Service:

I. Construction of Retaining wall, Reinforced anchor slab and special fill behind

retaining wall on river Sabarmati.

2. Civil & Electrical works for development of Public Garden.

3. Constructions of General earth fill for construction behind RCC retaining wall.

4. Pier Protection works for Sardar Bridge on River Sabarmati.

6.5 From the above, it is crystal clear that the work carried out by the appellant for the

SRFDCL were mainly related to land reclamation work and work related to development of

Public Garden. On plain reading of the definition of work contracts, I find that the service

provided by the appellant falls under the clause (ii)(b) of Explanation i.e. construction of a

newbuilding or a civil structure or a part thereof read with clause (ii)(e) of Explanation i.e.

turnkey projects including engineering, procurement and construction or commissioning

(EPC) projects. The work carried out by the appellant for building infrastructure and

constitute civic amenities and not for commerce or industry. Thus, I find that whole work

carried out by the appellant can not defined as "primarily for the purposes of commerce or

industry". Therefore, I find that the service provided to SRFDCL by the appellant has been

exempt from the service tax and the appellant is not required to pay any service tax on the

service provided by them to SRFDCL during the period from 01.04.2011 to 30.06.2012.

0
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6.6 I also find that the contention of the appellant that SRFDCL has given such type of

works to various other contractors, one of them was ITD Cementation India Limited, wherein

such constructions have been classified by Hon'ble CESTAT, Mumbai in the category of

"Site Formation and Clearance, Excavation and Earth moving Demolition Services" in the

case ofITD Cementation India Limited Vs. CST, Mumbai, Mumbai-V, Mumbai-I reported in

2014 (36) STR 897 (Tri. Mumbai). The relevant portion of the decision reads as under:

"10.

It would be seen from the main part of the definition that the said service includes
"land reclamation work" as also "soil stabilization". We have gone through the
project report as also the bid documents. Method statement in the bid document reads
as:

"I. The main activities involved in this tender are asfollows:
i. Cleaning and Grabbing, removing and disposing (including all leads and
lifts) ofall materials such as trees, bushes, shrubs, stumps, roots; grass weeds,
top organic soil, garbage, solid waste ofany thickness, rubbish etc.
ii. Backfilling under water with special fill of construction of embankment of
required height without compaction.
iii. Backfilling above water level with special fill for construction of
embankment ofrequired height with compaction.
iv. RCC Diaphragm wall 600 mm thick, 15. 00 - 16.00 m depth (including
construction ofpre-trench wall).
v. Providing and laying ofR. C. C. hume pipes and construction ofbox culverts.
Humspipes and box culverts will be connected to diaphragm wall.
vi. Construction ofanchor slab, cut offwallfor diaphragm wall anchorage &
parapet wall.

2. Embankment construction with special fill under water will be done by end
tipping without compaction. Special fill will have angle of internal friction of
about 30° and maximum particle size not exceeding 75· mm. Embankment
construction above water level will be done with the above mentioned material
but with compaction at OMC 95% relative compaction.

3. Diaphragm Wall-

a) A RCC Guide Wall of1.20 metre depth and JOO mm thickness with nominal
reinforcement will be constructed from the working level. The top of guide
work shall be above existing ground level.
b) Construction of diaphragm wall panels of maximum width of 5.4 to 6.0
metres will be constructed. Trenching shall be carried out up to stipulated
depth by using rope operated grab handled by suitable crane using. bentonite
ofsuitable consistency. The width ofthe trench excavated shall be 60 ems.
c) Chiselling shall be carried out by using heavy chisels and chiselled material
will be removed by using trenching grabs. The process ofchiselling continues
till it reaches thefounding level.
d) On reaching thefounding level, prefabricated reinforcement cage as per the
drawings will be lowered into the diaphragm wall panels. The cage will be
tack welded. All laps chairs spacers shall be measured andpaidfor.
e) The tremmie pipe of200 mm dia, sh 'l-be-l wered into the excavated panel
and bottom of the panel ill be cle et.jj.ilstg r flushing method. During
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e

the operation, fresh bentonite slurry will keep flowing continuously in the
trench to ensure that the bentonite level always remainsfull.
f) M-30 grade concrete from hatching plant shall be placed using the tremie
pipes up to the required level.
g) Tolerancefor Diaphragm Wall will be 8 ems. in plan, 1 in 80 in vertically
and maximum 10 ems towards undulation of exposed inside face of the
Diaphragm Wall.

4. Dismantling ofDiaphragm wall will be carried outfor laying storm water
outfalls with RCCHumepipes and Box culvert.

5. Concretefor Anchor slab, Cut offwall andparapet will be carried out after
dismantling ofdiaphragm wall and lying ofHumepipe lines.

6. In order to maintain the progress & quality ofthe work, it is imperative that
water level in the river should be minimum 1. 00 metre below the top ofthe
guide wall. We have already experienced collapsing ofthe diaphragm panels
when water level increases beyond required level due to discharge ofwater
from the upstream side ofriver. This will reflect on the progress & quality of
the work and we shall be compensatedfor retrenching ofthe panels & excess
concrete consumed in the work due to this variation. "

0
It is seen from the said documents that appellant are required to construct diaphragm
wall, anchor slab and retention wall with special fill for guide bund in different
sectors alongside the Western and Eastern Bank of the Sabarmati River in
Ahmedabad. The said work is to reclaim a part ofthe river bed land ofthe Sabarmati
River. Keeping in view, the nature ofactivity, we have no hesitation in holding that the
whole activity is in connection with the reclamation ofland. In our view, this is the
main and most important activity for reclaiming the land. In fact even from the
expenditure angle the amount spent in the said active wouldform the major portion of
expenditure in connection with the reclamation ofthe land (excluding thefacilities like
commercial complex, residential complex, roads etc. to be construed later on the
reclaimed land.) We have therefore no hesitation in holding that the activities
undertaken by the appellants are siteformation and clearance, excavation and earth
moving and demolition service.

11. The Id. Advocate without specifying in so many words, has attempted to 0
indicate that the services rendered by the appellant are covered by commercial or
industrial construction service, perhaps due to thefact that they are undertaking civil
work. We have carefully considered this submission: we have also gone through the
maps and activities. It may be true that the activity undertaken by the appellant
involved some civil work but the nature ofthe said civil work is for reclaiming the
landfrom the river. A part ofthe wall is below the river bed level, apart ofit is above.
Angle slab are usedfor supporting and after filling the top ofthe land is usedfor
various purposes. Retention wall is again to support. We also note that the area is
filled with sand etc. thus over all the work is ofa nature which would squarely get
covered under the activity of"reclamation ofland" and hence, in our view, the service
would be squarely covered under "siteformation and clearance, excavation and earth
moving and demolition services" only. LearnedAdvocate has quoted Board's Circular,
dated 24-5-2010 which clarifies that "site formation and clearance, excavation and
earth moving and demolition services" are attracted only if the service providers
provide these services independently and not as part ofcomplete work such as laying
ofcables under the road. In the present case, the main activity is land reclamation and
the activity undertaken by the appellant is the most important and main part in the
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process of reclaiming the land. In view of this fact, we do not find that the said
clarification supports the cause ofthe appellant.

0

12. The second contention of the Id. Advocate is that their activities will get
excluded under the exclusion clause ofthe "siteformation and clearance, excavation
and earth moving and demolition service". The said exclusion clause excludes services
provided· in relation to agriculture, irrigation, and watershed development and
drilling, digging, repairing, renovating or restoring of water sources and water
bodies. The activities are being undertaken on Sabarmati River and the river is a
water body. We find strength in the argument ofthe appellant that their activities are
in the nature of renovating or restoring ofwater sources and water bodies. Even
though, the river front that is being developed is new project and is going to create
new facilities but the same can be considered in a broad sense as renovating or
restoring ofwater sources and water bodies. We find in the impugned order a narrow
view has been takenfor the said terms arid it is taken to mean repairing and restoring
the existingfacilities. In our view, the water body is already existing, what is being
done is to renovate the banks ofthe river. In view ofthis position, we are ofthe view
though the activity undertaken by the appellants are covered by the main definition but
get excluded due to the exclusion clause. In view of this analysis, the activity
undertaken by the appellant will not get covered by the "siteformation and clearance,
excavation and earth moving and demolition service II and accordingly no service tax
would be chargeable. 11

6.7 In view of the aforesaid decision of Hon'ble CESTAT, Mumbai, I also find that the

0

service provided by the appellant to SRFDCL in respect of land reclamation work is required

to be classified in the category of "Site Formation and Clearance, Excavation and Earth

moving Demolition Services" and the same also exempted as the activities undertaken by the

appellant excluded under the exclusion clause of the "site formation and clearance, excavation

and earth moving and demolition service". Thus, on this ground also the appellant is not

required to pay any service tax on the service provided by them during the period from

01.04.2011 to 30.06.2012.

7. As regard, the service tax after negative regime of service tax i.e. from 01.07.2012 to

31.03.2016, I find that the appellant provided services to M/s. Sabarmati Riverfront

Development Corporation Limited (SRFDCL)

7 .1 It is observed that the main contentions of the appellant are that (i) they have provided

their services to the Government authority by way of construction, erection, commissioning,

installation, completion, fitting out, repair, maintenance, renovation, or alteration of a civil

structure or any other original works meant predominantly for use other-than for Commerce,

Industry, or any other Business or profession as per entry Sr. no 12a) of Notification No.

25/2012- service tax dated 20.06.2012, hence, exem •l'fl•; vice tax.
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7.2 It is also observed that the adjudicating authority has confirmed the demand of service

tax in the impugned order observing that SRFDCL not falls under the definition of

governmental authority as defined under Para· 2(s) of the Notification No. 25/2012-ST dated

20.06.2012 as SRFDCL does not carry out any functions entrusted to a municipality under

article 243 W of the constitution. The relevant portion of the impugned order read as under:

28.

It emerges from the above that the purpose for which Sabarmati riverfront

development corporation limited was not createdfor theperformance offunctions and

the implementation ofschemes in relation to the matters listed in the twelfth schedule

ofthe constitution. The matters listed in the twelfth schedule ofthe constitution mainly

relate to matters of economic development and social justice. In the instant case,

SRFDCL has commercial objectives as mentioned above. Thus, it cannot be said that.
SRFDCL carries out thefunction entrusted to a municipality under article 243w ofthe
constitution.

29. Further, the assessee has also not produced any evidence nor the website of

SRFDCL mentions that SRFDCL has been set up by an act ofparliament or state·

legislature. Therefore, on this account also, the assessee is not eligiblefor exemption

under notification no 25/2012- service tax dated 20.06.2012."

7.3 For ease of reference, I hereby produce the relevant abstract of the Notification No.

25/2012-ST dated 20.06.2012 as amended and list of function mentioned under Article 243W
ofthe Constitution, which reads as under:

"NotificationNo. 25/2012-Service Tax dated 20th June, 2012

G.S.R. 467(E).- I exercise of the powers conferred by sub-section (1) of

section 93 ofthe Finance Act, 1994 (32 of1994) (hereinafter referred to as the

said Act) and in supersession ofnotification No. 12/2012- Service Tax, dated

the 17th March, 2012, published in the Gazette ofIndia, Extraordinary, Part

II, Section 3, Sub-section (i) vide number G.S.R. 210 (E), dated the 17th

March, 2012, the Central Government, being satisfied that it is necessary in

the public interest so to do, hereby exempts thefollowing taxable services from

the whole ofthe service tax leviable thereon under section 66B ofthe said Act,
namely:
1 .

2 .

22
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12. Services provided to the Government, a local authority or a governmental

authority by way of construction, erection, commissioning, installation,

completion, fitting out, repair, maintenance, renovation, or alteration of-

(a) [a civil structure or any other original works meantpredominantlyfor use

other thanfor commerce, industry, or any other business or profession}; ****
omitted byNotification No. 6/2015-ST dated OJ. 03.2015 w.e.j OJ. 04.2015

2. Definitions. -For the purpose ofthis notification, unless the context otherwise

requires, 

(s) "governmental authority" means a board, or an authority or any other body

0
(i)

(ii)

set up by an Act ofthe Parliament or a State Legislature; or

established by Government,

0

with 90% or more participation by way ofequity or control, to carry out any

function entrusted to a municipality under article 243ofthe Constitution"

"TWELFTH SCHEDULE (Article 243W)

1. Urbanplanning including townplanning.

2. Regulation ofland-use and construction ofbuildings.

3. Planningfor economic and social development.

4. Roads and bridges.

5. Water supplyfor domestic, industrial and commercialpurposes.

6. Public health, sanitation conservancy and solid waste management.

7. Fire services.

8. Urbanforestry, protection ofthe environment andpromotion ofecological

aspects.

· 9. Safeguarding the interests ofweaker sections ofsociety, including the

handicapped and mentally retarded.

10. Slum improvement and upgradation.

11. Urban poverty alleviation.

12. Provision ofurban amenities andfacilities such as parks, gardens,

playgrounds.

13. Promotion ofcultural, educational an
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14. Burials and burial grounds; cremations, cremation grounds; and electric

crematoriums.

15. Cattlepounds; prevention ofcruelty to ariimals.

16. Vital statistics including registration ofbirths and deaths.

17. Public amenities including street lighting, parking lots, bus stops andpublic

conveniences.

18. Regulation ofslaughter houses and tanneries."

7.4 In view of the aforesaid provisions of Notification No. 25/2012-ST, I find that the

SRFDCL has been established under Section 149(3) of Indian Companies Act, 1956 by

Ahmedabad Municipal Corporation (AMC) and the same was established for the three main

objectives, as mentioned below:

1. Environment Improvement - Reduction in erosion and flood to safeguard the city (_)

sewage diversion to clean the river water retention and recharge

2. Social Upliftment - Activities created of parks and public spaces provision of

socio-cultural Amenities for the city.

3. Sustainable Development - Generation of resources, revitalisation of

neighbourhoods. Aims to bring new life to the centre of the city.

7.5 All the above objectives related to Functions viz. (1) Urban planning including town

planning; (3) Planning for economic and social development; (8) Urban forestry, protection of

the environment and promotion of ecological aspects; (12) Provision of urban amenities and

facilities such as parks, gardens, playgrounds; etc. mentioned in Article 243 (Twelfth

Schedule). Thus, I find that the SRFDCL carries out the function entrusted to a mtmicipality Q
under article 243w of the constitution and can be termed as "governmental authority" as

defined under Para 2(s) of the Notification No. 25/2012-ST dated 20.06.2012, as amended.

Therefore, the service provided by the appellant to SRFDCL exempted from the service tax as

per Sr. No. 12(a) ofNotification No. 25/2012- ST dated 20.06.2012. Thus, the appellant is not

required to pay any service tax on the service provided by them during the period from from
01.07.2012 to 31.03.2016.

8. In view of above, I hold that the impugned order passed by the adjudicating authority

confirming demand of Service Tax, in respect of services provided by the appellant to

SRFDCL is not legal and proper and deserve to be set aside. Since the demand of service tax

is not sustainable on merits, I am not delving into the aspect of limitation raised by the
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appellant. When the demand fails, there does not arise any question of charging interest or

imposing penalty in the case.

9. Accordingly, I set aside the impugned order and allow the appeal filed by the

appellant.

The appeals filed by the appellant stands disposed of in above terms.
I -45

(Shiv Pratap Singh)
Commissioner (Appeals)

Attesto/1}

(R. cl&iyar)
Superintendent(Appeals),
CGST, Ahmedabad
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MIs. Khurana Engineering Limited,
2nd Floor, MSKHouse,
Near Kashiram Rana Bhawan,
Passport Office Road,
Ambawadi, Ahmedabad -- 380015

The Joint Commissioner,
CGST,
Ahmedabad South

Appellant

Respondent

Copy to:
1) The Principal Chief Commissioner, Central GST, Ahmedabad Zone
2) The Commissioner, CGST, Ahmedabad South
3) The Assistant Commissioner, CGST, Division VI, Ahmedabad South
4) The Assistant Commissioner (HQ System), CGST, Ahmedabad South

(for uploading the OIA)
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